FEDERAL ADVISORY COMMITTEE ACT (FACA) TRAINING
MEMBERS OF NIH NATIONAL ADVISORY COUNCILS/BOARDS, PROGRAM ADVISORY
COMMITTEES, AND BOARDS OF SCIENTIFIC COUNSELORS

Federal Advisory Committee Act training is being provided to you as part of your appointment to an NIH National
Advisory Council/Board (NAC), Program Advisory Committee (PAC) or Board of Scientific Counselors (BSC). Each of these
committee types have members that serve under different member types/roles; however, the majority of members will
serve as a Special Government Employee (SGE). The role of SGE is defined as an employee who is retained, designated,
appointed, or employed to perform temporary duties either on a full-time or intermittent basis, with or without
compensation, for a period not to exceed 130 days during any consecutive 365-day period (18 U.S.C. 202). Additional
information on SGE membership requirements can be found on the SGE Portal. A small number of individuals will serve
as a Regular Government Employee (RGE), as an ex officio (by virtue of their federal position), or as a Representative of
industry or specific stakeholders.

NIH has one of the largest Federal advisory committee (FAC) programs in the Executive Branch and includes four types

of FACs:
e National Advisory Councils/Boards (NACs)
Second level peer review, program advice/oversight

e Program Advisory Committees (PACs)
Specific programs, future research needs/opportunities, management policy issues

e Boards of Scientific Counselors (BSCs)
Intramural research programs/investigators

e Scientific Peer Review Groups (SRGs)
Initial/Integrated Review Groups (IRG) and Special Emphasis Panels (SEPs) perform first level of peer review
of grant and cooperative agreement applications and contract proposals; majority of members are
appointed as Peer Review Consultants

What is the Federal Advisory Committee Act (FACA)?

e FACA was enacted in 1972 (5 U.S.C. Chapter 10) to set operational requirements for federal advisory
committees.

e It governs any committee, board, commission, council, conference, panel, task force or other similar group that
is established by law, the President, or an Executive Branch agency to obtain advice and recommendations.

o It formalizes the process of seeking advice from outside groups and requires operational transparency.

e It defines what constitutes a Federal advisory committee; provides general procedures for the Executive Branch
to follow when sponsoring advisory committees; and assures that Congress and the public are kept informed on
the number, purpose, membership, activities, recommendations, outcomes, and cost of advisory committees
through reporting requirements.

Public Interest Perspective
e FACA ensures that advisory committees serve the public interest by:

Ensuring that the government - not private interest groups - control establishment and agenda;

Giving voice to dissenters;

Preventing service by individuals with conflicts of interests;

Requiring that membership be fairly balanced;

Making committee materials available;

Allowing the public to attend and participate; and

Providing advance public notice.

- A FACA committee allows federal officials and the nation to gain advice on a broad range of issues that
have an impact on federal policies and programs from the expertise of advisory committee members.
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https://sgeportal.od.nih.gov/Pages/default.aspx
https://ofacp.nih.gov/list-nih-advisory-committees
https://ofacp.nih.gov/about-nih-advisory-committees
https://uscode.house.gov/view.xhtml?path=/prelim@title5/part1/chapter10&edition=prelim

The public, in return, is afforded the opportunity to provide input on the committee’s discussions and
decisions.

- While there are no criminal penalties for FACA violations, there are several consequences, including
having to hold the meeting again, negative press coverage, and lost agency resources.

What is a FACA Advisory Committee?

An advisory committee is any committee, board, commission, council, conference, panel, task force or other
similar group, or any subcommittee or other subgroup which is established by statute, or established or
utilized by the President or by an agency official, for the purpose of obtaining the group’s advice or
recommendations for the President or on issues or policies within the scope of agency responsibilities
(codified at 5 U.S.C. 1001).

Key FACA Committee Requirements:

Meetings:

Providing advice is the sole function of the committee.

The rationale for the committee is in the public’s interest.

Membership is fairly balanced in terms of the points of view represented and the functions to be performed.
Meetings are open to the public except when a meeting is closed or partially closed in accordance with the
exemptions set forth in the Government in the Sunshine Act, 5 U.S.C. 552b(c).

Any member of the public is permitted to file a written statement with the advisory committee, or speak to
the advisory committee, if the agency’s guidelines so permit.

The committee must have an active charter.

Committee documents must be maintained and available for public inspection.

Advisory committee meetings are gatherings of advisory committee members (whether in person or
electronically, such as using telecommunications or through a virtual platform) held with the approval of an
agency, and with a DFO in attendance, for the purpose of deliberating on the matters upon which the
advisory committee provides advice or recommendations.

A quorum for the conduct of business will consist of a majority of currently appointed members. The
quorum must exist at the start of the meeting and for the duration of the entire meeting.

Meetings must be announced in the Federal register in advance of the meeting.

Peer Review meetings are closed to the public.

Membership (Member & Chair):

Members have the right and obligation to participate in the activities of the committee, including voting on
committee recommendations.

Most FACs are composed primarily of non-federal members who have expertise relevant to the committee’s
function.

Travel expenses for members are covered at government rate and nominal compensation is provided for
time spent at meetings.

There may be times where you attend a social gathering; however, you cannot conduct committee activities
outside of a meeting and without the proper authority.

Members should refer all questions from the public to the committee’s Designated Federal Officer (DFO).
Committee members are subject to ethics requirements/conflicts of interest rules.
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Committee Role Types:

Special Government Employee (SGE)

*  Most non-Federal individuals appointed as members of NACs, PACs, and BSCs serve as SGEs. Members are
expected to exercise their own individual best judgment on behalf of the government and are expected to
discuss and deliberate in a manner that is free from conflicts of interest.

Representative

* Individuals, usually with non-federal employment, selected for membership for the purpose of obtaining the

point of view or perspective of an outside interest group or stakeholder interest.
Regular Government Employee (RGE)

* Federal employees who receive approval from their employing agency to serve as a member of a FAC serve as an
RGE. While serving in this capacity, they are expected to exercise their own individual best judgement and to
discuss and deliberate in a manner free from conflicts of interest.

Ex Officio

*  Most NACs and PACs include ex officio positions and their role on the committee is defined in the charter.
Usually, these positions are held by Federal employees who hold specific positions within the Federal
Government.

Peer Review Consultants

* Non-Federal individuals serving as standing IRG, temporary IRG, or SEP members are appointed as Peer Review
Consultants. Peer Review Consultants are expected to exercise their own individual best judgment on behalf of
the government and are expected to discuss and deliberate in a manner that is free from conflicts of interest.

Committee Chair:
e Chairresponsibilities include the following:
Presides at all meetings.
Ensures rules of order and conduct are maintained.
Manages public participation during public comment portions of meetings.
Appoints acting Chairs if they must leave the room due to a conflict.
Certifies meeting the minutes prior to distribution.
Serves as a peer reviewer for the meeting.
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Federal Staff:
e Each Committee has a Designated Federal Officer (DFO) and Committee Management Officer (CMO).

Responsibilities

The DFO’s responsibilities include:
e calls the meeting of the advisory committee;

approves the agenda;

attends all meetings;

e adjourns the meeting when it is determined to be in the public interest or in the best interest of the
Government;

e chairs the meeting when directed by the NIH Director;

e reviews conflict of interest documentation;

e ensures that detailed minutes of each advisory meeting are prepared and certified; and

e ensures FACA training is provided.
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The CMO’s responsibilities include:

Records

coordinates all Institute/Center/Office (ICO) committee management activities and serves as liaison official
between the ICO and the Office of Federal Advisory Committee Policy;

prepares nomination and appointment documentation for membership to committees;

furnishes staff guidance, assistance, and leadership to IC officials in the various facets of advisory committee
activities;

establishes necessary controls and procedures within each ICO to ensure compliance with FACA, applicable
regulations, NIH and Department policy;

maintains charter and membership records, as well as other required reports; and

coordinates or prepares several annual reports.

Recordkeeping Requirements:

Records of NACs, PACs and BSCs include both permanent and temporary committee records.

Due to the information contained in applications and peer review documentation, including intramural
laboratories/personnel, some of the records that are created by or for use by NIH committees may be withheld
under an exemption to the Freedom of Information Act (FOIA).

Members should refer all requests for records from the public to the committee’s DFO.

Permanent committee records include:

Records related to the establishment and formation of a NAC, PAC or BSC advisory committee.

Records related to the nomination, appointment, and termination of advisory committee members.

Records related to committee meetings (includes items such agendas, meeting minutes, group pictures, and
posters).

Materials presented to or prepared by or for use by the committee (includes such items as briefing books, final
reports [including drafts of the report], and presentations (power point documents and notes).

Committee findings and recommendations.

Records created by members (includes correspondence and email that includes discussions, decisions, or other
actions related to the committee’s work).

Temporary committee records include:

Committee accountability records (committee cost related records including member travel).
Ethics documents (memos, emails and other documents related to ethic review and certification).

Permanent and temporary committee records must be processed in accordance with the Federal Records Act and
regulations issued by the National Archives and Records Administration, or in accordance with the Presidential Records

Act.

For more information on NIH’s Federal advisory committees, please visit the
Office of Federal Advisory Committee Policy website.
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